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Abstract 

More than 50 years after the passage of the Civil Rights Act of 1964, KEY POINTS 
recent studies, complaints filed with the U.S. Department of Educa- 

tion, and lawsuits filed against Harvard University and the Universi- ™ The race-based discrimination 


ty of North Carolina at Chapel Hill reveal that many academic insti- currently practiced by Harvard 
and other “elite” institutions is a 


tutions are engaging in blatant racial discrimination by gaming the violation of the Civil Rights Act 
system, denying admission to Asian American students who would of 1964. 

otherwise be admitted based on their qualifications and credentials. 
In the case of Harvard University, this invidious discrimination is 
eerily similar to the discrimination unashamedly practiced by Har- 
vard University in the 1920s—to limit the number of Jewish students. 


@ It is just as wrong to discrimi- 
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student today on the basis of the 
student's race as it was in1964 
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that student’s race as it was in 1964 when universi- 
ties were discriminating against black students or 
in 1930 when Harvard was keeping qualified Jewish 
students off its Cambridge campus. 

What makes it especially offensive is that, 
although they try to obscure what they are doing, 
university administrators like William Fitzsim- 
mons, the Dean of Admissions at Harvard, are 
unapologetic about their behavior. They use “diversi- 
ty” as an excuse for what is, in reality, reprehensible 
discrimination at America’s academic institutions. 


Harvard’s Prior Discrimination Against 
Jewish Students 

Almost 100 years ago, A. Lawrence Lowell, presi- 
dent of Harvard from 1909 to 1933, “wrote to a Har- 
vard philosophy professor to explain that enrolling a 
high number of Jewish students would ‘ruin the col- 
lege’ by causing elite Protestant students to attend 
other schools.”! He wanted to cap the number of 
Jewish students enrolled in the college at 15 percent. 
He was concerned because the percentage of Jewish 
students had risen from “7 [percent] of freshmen in 
1900 to 10 [percent] in 1909, 15 [percent] in 1915, 21.5 
[percent] in 1922, and 27.6 [percent] in 1925.”2 

Lowell knew that setting a quota on the admis- 
sion of Jews would trigger opposition and resistance 
from Harvard’s faculty and governing boards. Lowell 
got what he wanted by changing the admissions pro- 
cess so that the “motive was less obvious on its face, by 
giving to the Committee on Admission authority to 
refuse admittance to persons who possess qualities 
described with more or less distinctness and believed 
tobecharacteristic of the Jews.”* Thus, in order to hide 
what the university was doing, in 1926 it quit relying 
strictly on academic qualifications and switched to 
what came to be known as the Harvard Plan: “evaluat- 
ing potential students on anumber of qualifiers meant 
to reveal their ‘character’ and ‘fitness.”* 

It was this type of highly subjective analysis— 
what admissions officers today euphemistically call 
a “holistic” approach—which allowed Harvard for 
the next three decades to bar Jewish students (who 
were highly qualified academically) because they 
supposedly did not show the “character and fitness” 
necessary to matriculate at Harvard.’ Keeping Jew- 
ish students out was also one of the reasons that uni- 
versities like Harvard started using legacy admis- 
sions (giving preferences to the children of alumni) 
at about the same time.°® 


The Harvard Plan, which is still in use today, was 
“born out of one of the most shameful episodes in the 
history of American higher education in general, and 
of Harvard College in particular.”’ It was specifically 
created to discriminate against Jewish applicants. 
It “legitimated an admissions process that is inher- 
ently capable of gross abuse and that...has in fact been 
deliberately manipulated for the specific purpose of 
perpetuating religious and ethnic discrimination in 
college admissions.”® 


Federal Law 

Under the Equal Protection Clause of the Four- 
teenth Amendment, the Supreme Court has held 
that in the college admissions context, racial “clas- 
sifications are constitutional only if they are nar- 
rowly tailored to further compelling government 
interests.”° In another case, the Supreme Court 
applied that same interpretation to Title VI of the 
Civil Rights Act.’ 

Title VI of the Civil Rights Act provides that no 
person may “be excluded from participation in, be 
denied the benefits of, or be subjected to discrimina- 
tion under any program or activity receiving Federal 
financial assistance” on the “grounds of race, color, or 
national origin.”” As President John F. Kennedy said 
in 1963, “Simple justice requires that federal funds, 
to which all taxpayers ofall races contributed, not be 
spent in any fashion which encourages, entrenches, 
subsidizes or results in racial discrimination.” 

According to a 2014 lawsuit filed by Students for 
Fair Admissions against Harvard University, although 
Harvard has an endowment of over $36 billion, it 
accepted more than $13.4 million in federal funds 
in 2013. Harvard also “accepts substantial indirect 
federal financial assistance by, among other things, 
enrolling students who pay, in part, with federal 
financial aid directly distributed to those students.”* 
Thus, although Harvard University is a private insti- 
tution, it is subject to the prohibitions of Title VI. 

In order to meet the “compelling interest” require- 
ment of the Equal Protection Clause, the Supreme 
Court has held that a university such as Harvard 
must show that its admissions policy “is narrowly 
tailored to achieve the only interest the Court has 
approved in this context: the benefits of student body 
diversity that ‘encompasses a...broa[d] array of quali- 
fications and characteristics of which racial or ethnic 
origin is but a single though important element.” In 
other words, race can only be a “‘plus’ factor in the 
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context of individualized consideration of each and 
every applicant.”’® Racial preferences must be nar- 
rowly tailored to enroll a “critical mass of underrep- 
resented minority students...so as to realize the edu- 
cational benefits of a diverse student body.” 

In addition to narrowly tailoring its admis- 
sions policy to achieve this objective, a universi- 
ty must also show that it first engaged in “serious, 
good faith consideration of workable race-neutral 
alternatives.””” Furthermore, it cannot impose a 
particular percentage or quota of minority students 
as its goal—as Harvard did, starting in the 1920s 
with Jewish students. A university cannot “specify 
the particular level of minority enrollment at which 
it believes that educational benefits of diversity will 
be obtained” because that is not “a goal that can or 
should be reduced to pure numbers.”!® Universities 
also cannot intentionally discriminate on the basis 
of race solely to achieve “racial balancing.” Inten- 
tional discrimination, the Court has declared, is 

“patently unconstitutional.” 

The Obama Administration issued a series of ques- 
tionable guidance letters and documents from 2011 to 
2016 that encouraged educational institutions to use 
race in ways that went beyond what the law allows. On 
July 3, 2018, under President Donald Trump, these 
guidance documents were withdrawn by the U.S. 
Department of Justice and the Department of Edu- 
cation.”° The withdrawal letter stated that the prior 
guidance documents “advocate policy preferences 
and positions beyond the requirements of the Consti- 
tution, Title IV, and Title VI.” Moreover, they “prema- 
turely decide, or appear to decide, whether particular 
actions violate the Constitution or federal law.” By 

“suggesting to public schools, as well as recipients of 
federal funding, that they take action or refrain from 
taking action beyond plain legal requirements, the 
documents are inconsistent with governing princi- 
ples for agency guidance documents.”” 

It must be pointed out that the “diversity” argu- 
ment used by universities and sanctioned by the 
courts to justify taking race into account as one of 
the factors in college admissions decisions is based 
on a racially discriminatory stereotype that can 
appropriately be labelled as “group think.” College 
admissions officers are not actually looking for stu- 
dents with a wide diversity of opinions, viewpoints, 
life experiences, and academic knowledge. Instead, 
they believe they will achieve such diversity based 
solely on the races of the students they are admitting. 


In other words, universities are assuming that an 
individual’s race and ethnic background determines 
how that person thinks about particular issues and 
what opinions he or she holds. They believe that stu- 
dents will bring different viewpoints to their cam- 
puses based on their skin color and/or membership 
in a particular group—not how they think as indi- 
viduals. They are perpetuating the warped beliefs of 
the segregationists of 100 years ago that race deter- 
mines your character, your thought processes, and 
who you are as a person. 

Universities are engaging in the exact type of 

“odious” behavior that the Supreme Court warned 
against in 1993 in Shaw v. Reno when it said that clas- 
sifying citizens on the basis of their race “threaten|[s] 
to stigmatize individuals by reason of their member- 
ship in a racial group and to incite racial hostility.’?? 


Lawsuit Against Harvard University 

In 2014, Students for Fair Admission (SFFA) filed 
a lawsuit against Harvard University under Title VI 
of the Civil Rights Act on behalf of Asian American 
students. SFFA is a “nonprofit membership group 
of more than 20,000 students, parents, and others 
who believe that racial classifications and prefer- 
ences in college admissions are unfair, unnecessary, 
and unconstitutional.” SFFA says “race and ethnic- 
ity should not be factors that either harm or help” a 
student gain admission to acompetitive university.”° 
The organization includes students “who applied to 
Harvard [and] were denied admission to Harvard” 
because of its system of using race and ethnicity in 
its admissions decisions.”* 

The “Harvard Plan” Today. The lawsuit claims 
that the Harvard Plan is being used today by Har- 
vard in the same manner it was used against Jewish 
students: “to discriminate against Asian Americans.” 
Harvard is utilizing the very same “character and fit- 
ness” code words “to discriminate for the same invid- 
ious reasons and it is relying on the same pretextual 
excuses to justify its disparate treatment of another 
high-achieving racial and ethnic minority group.””° 

The evidence of blatant discrimination by Har- 
vard uncovered thus far through the litigation is 
quite stark—and even includes internal reports 
prepared by Harvard’s own Office of Institutional 
Research in 2013, which the university took steps 
to bury after it became aware of the reports’ conclu- 
sions. Suffice it to say that Harvard “never made the 
findings public or acted upon them.””° 


LEGAL MEMORANDUM | NO. 236 
SEPTEMBER 20, 2018 


An expert for SFFA, Duke Professor Peter Arcidi- 
acono, examined six years of admissions data, includ- 
ing more than 160,000 student records. Based on the 
rating system that the Harvard admissions office uses, 
Arcidiacono found that Asian American applicants are: 


= Significantly stronger than all other racial groups 
in academic performance; 


= Perform very well in non-academic categories and 
have higher extracurricular scores than any other 
racial group; 


= Receive higher overall scores from alumni inter- 
viewers than all other racial groups; and 


= Receive strong scores from teachers and guid- 
ance counselors—scores nearly identical to white 
applicants and higher than African Americans 
and Hispanics.”” 


Yet Harvard admissions officers consistently 
assign Asian American students the lowest personal 
rating of any racial group. This is a purely subjective 
assessment of whether the applicant has a “positive 
personality” and “others like to be around him or 
her”; has “character traits” such as “likability...help- 
fulness, courage, [and] kindness”; is an “attractive 
person to be with”; is “widely respected”; is a “good 
person”; and has good “human qualities.””* 

The obvious discrimination of the admissions offi- 
cers in their subjective ratings is shown by the fact 
that alumni interviewers who actually meet the appli- 
cants also provide such a personal rating—and they 

“rate Asian Americans, on average, at the top...com- 
parable to white applicants and higher than African- 
American and Hispanic applicants.””’ In other words, 
according to alumni interviewers, Asian Americans 
are just as “helpful,” “courageous,” and “kind” as 
white applicants—just not in the eyes of admissions 
officers who are charged with keeping down the num- 
bers of Asian American students at Harvard. Admis- 
sions officers are playing to one of the most false but 
“enduring stereotypes about Asians in America...that 
we are book smart, but lacking in social skills, creativ- 
ity, and independent thought,” according to Cory R. 
Liu, a 2015 graduate of Harvard Law School.*° 

Respondent’s Logical Quandary. The only 
expert witness Harvard relied on to try to refute the 
evidence of its discriminatory admissions practices 


is Professor David Card, an economist at the Univer- 
sity of California, Berkeley. He has testified that Har- 
vard admission officers are correct in their personal 
ratings that Asian American applicants have weaker 

“personal qualities” based on “individualized ‘unob- 
servable’ factors that cannot be quantified by a statis- 
tical mode.”*! How does he know? Because Card said 
he asked Dean Fitzsimmons in a telephone conversa- 
tion if “race was involved in the personal rating...and 
he said no.”*? 

Inother words, Harvard’s expert basedhis opinion 
that no discrimination is occurring on an assurance 
from his client—who has been accused of engaging in 
discrimination—that no discrimination is actually 
occurring. That is the logical equivalent of relying on 
the false assurances of A. Lawrence Lowell*® in 1926 
that Harvard was not discriminating against Jews. 
Taken at face value, Card seems to accept, according 
to SFFA, the premise that Asian Americans suffer 
in the admissions process not because of discrimi- 
nation, but because “white applicants have better 
personalities.”** This is the worst kind of “gross racial 
stereotype[s] or anecdotal generalizations[s]” that 
defendants occasionally rely upon in court cases. 

Racial Breakdown. This is also the kind of odious 
and offensive stereotyping that caused the director of 
college counseling at Stuyvesant High School in New 
York, one of the top high schools in the country, to 
break down in tears during her deposition in this case. 
Stuyvesant is a feeder school for Harvard, yet the data 
uncovered by SFFA shows that white students from 
Stuyvesant have a much better chance of getting into 
Harvard than the Asian American students, who con- 
stitute 70 percent of the student body, at the school. 
The director rejected any notion that Asian Ameri- 
can students at Stuyvesant were somehow less well- 
rounded than white students at the school.*° 

Moreover, when asked during their depositions 
whether Asian American students are less “well- 
rounded” than other students, as Harvard’s admis- 
sions officials consistently find in the applications 
process, every Harvard official denied that was the 
case, and not a single one would testify in support of 
Professor Card’s assumption that Asian Americans 
have weaker personal qualities. It seems clear that 
these officials do not want to be on the record approv- 
ing the pernicious stereotyping that is secretly being 
used by the admissions staff acting under their super- 
vision, direction, and control to keep eminently qual- 
ified Asian Americans out of Harvard. 
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Harvard admissions officers also give Asian Amer- 
icans the lowest overall scores of any group of appli- 
cants. Like the personal rating, this, too, is a subjec- 
tive score, according to Professor Arcidiacono. In 
contrast, alumni interviewers give Asian American 
applicants overall scores that are virtually identi- 
cal to those of white applicants. Nonetheless, Asian 
Americans are less likely to be admitted than any 
other racial group. SFFA contends that if they were 
treated like white applicants, “an average of approx- 
imately 44 more Asian-Americans per year would 
have been admitted to Harvard over the six-year peri- 
od the experts analyzed.”*’ In fact, assuming similar 
credentials, an Asian American with a 25 percent 
chance of admission to Harvard would see his chanc- 
es rise to 35 percent if he were white, 75 percent if he 
were Hispanic, and 95 percent if he were black.*® 


Harvard’s OIR Reports 

Three internal reports prepared by Harvard’s Office 
of Institutional Research (OIR) in 2013, which Harvard 
was forced to disclose during the litigation, reached 
similar findings to those of Professor Arcidiacono: Har- 
vard’s admissions process discriminates against Asian 
Americans. Only Asian Americans saw “negative effects” 
according to the reports.* An analysis of these reports 
by Dr. Althea Nagai of the Center for Equal Opportu- 
nity showed that “year after year,” Harvard “adjusted” 
its admissions numbers “using various factors, not just 
race, in order to limit the number of Asian admits and 
to construct the entering class it wanted.”™° 

First Report. The first report showed that Asian 
Americans comprise a little under 19 percent of the 
freshman class at Harvard. Yet OIR found that they 
would comprise 43.4 percent of the class based on aca- 
demics alone; their share would be 31.4 percent taking 
into account the university’s preference for athletes 
and legacy admissions; it would be 26 percent, even 
after accounting for the applicants’ extracurricularand 
personal ratings. According to SFFA, “Asian-American 
admissions rates should be substantially higher even 
accepting the personal rating at face value.” 

Second Report. In its second internal report, OIR 
compared the admission rates of Asian Americans with 
similarly credentialed white applicants who were not 
athletes or legacies. OIR found that over a10-year period, 
the admittance rates of Asian Americans “were lower 
than white admit rates.” In fact, as SFFA has pointed 
out in one of its court filings, being “Asian American 
actually decreases the chances of admissions.” 


Harvard’s OIR could not explain why being Asian 
American penalized applicants, nor could it explain 
why, of the four racial groups it examined—white, 
Hispanic, African American, and Asian American— 
only Asian Americans had “this negative association 
with admissions chances.” Most tellingly, this OIR 
report left blank a section labelled “Conclusions,” as 
well as a section labelled “Possible Explanations.” 

Third Report. The third report produced by OIR 
looked at the admission rates of low-income appli- 
cants. It found that among this demographic, once 
again, “Asian high achievers have lower rates of 
admission.”™* And once again, OIR had no explana- 
tion for why being Asian had a negative effect on the 
likelihood of being admitted to Harvard University. 

Collective Amnesia. What did Harvard do with 
these reports? According to depositions and e-mail 
communications obtained by SFFA during the dis- 
covery process, Harvard “killed the study and quietly 
buried the reports.”** 

Harvard officials “asked no questions, sought no 
additional analysis, and did not discuss the reports 
with anyone” else at the university.** At his deposi- 
tion, Dean Fitzsimmons developed “amnesia” about 
the reports, as did the associate provost and the assis- 
tant director of the Office for Institutional Research, 
Erin Driver-Linn and Erica Bever, respectively, 
whose office conducted the study and prepared the 
reports. Driver-Linn claimed she did not know any- 
thing about the study, and Bever said she was draw- 
ing “a complete blank on this particular topic.” 

In a case of collective amnesia, these university 
officials claimed not to remember anything about 
these reports that showed, without question, that 
Harvard was intentionally, blatantly discriminating 
against Asian American applicants. Yet another for- 
mer Harvard employee of OIR, Mark Hansen, who 
worked on the studies, testified that he discussed the 
findings with people in the admissions office, includ- 
ing Fitzsimmons and others on multiple occasions.*” 
When Hanson was asked in his deposition whether 
he had any explanation “other than intentional dis- 
crimination” for what was happening to Asian Amer- 
ican students, he said “I don’t.”*8 

All of this statistical data constitutes strong evi- 
dence of Harvard’s discriminatory admissions policy, 
but so do the actual admission files of specific Asian 
American applicants that were reviewed by Professor 
Arcidiacono. During the discovery process, Harvard 
produced summary sheets on specific applicants, 
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which are short documents with applicant informa- 
tion including race. The admissions office uses the 
classification “Standard Strong” to describe an appli- 
cant who has strong qualities but not strong enough 
to merit admission. Arcidiacono found that the uni- 
versity applied the Standard Strong label dispropor- 
tionately to Asian American applicants who were 
substantially more qualified academically than Stan- 
dard Strong applicants from any other racial group.” 
The summary sheets, according to SFFA, showed 
that admissions officers consistently labelled Asian 
American applicants as “smart and hardworking[,] 
yet uninteresting and indistinguishable from other 
Asian-American applicants.” Moreover, admissions 
officers routinely labelled the race/ethnicity of Afri- 
can Americans and Hispanics as a positive factor and 
a reason to admit the applicant, while rarely seeing 
the race of Asian Americans as a positive factor. An 
alumni interviewer testified that the admissions 
office told alumni that African American and His- 
panic candidates “were of special interest to Har- 
vard, and that we should make every effort to recruit 
and convince those candidates to matriculate to 
Harvard.” No “such directive, instruction or guid- 
ance” was ever given for Asian American students.*° 
When asked whether she believes there is a prob- 
lem with Harvard’s admissions policy that needs to 
be addressed, Drew G. Faust, who was the president 
of Harvard from February 11, 2007, until July 1, 2018, 
answered, “No, I don’t.”*! Harvard remains unapolo- 
getic about it admissions policies in the face of seem- 
ingly overwhelming evidence of its discriminatory 
practices and impact. Not surprisingly, during her 
deposition, Faust even refused to acknowledge Har- 
vard’s anti-Semitic history, even though the univer- 
sity itself finally admitted in 2015, during her tenure as 
president, what Lowell had done to limit the admission 
of Jewish students during his tenure as president.** 
Dean Fitzsimmons also refused to acknowledge 
that there is any problem, claiming that there is no 
cause for concern because it is supposedly “impossi- 
ble to abuse” Harvard’s admission process.** Accord- 
ing to SFFA: 


That answer is a farce. The process is readily sub- 
jectto manipulation, as history and the data amply 
demonstrate. The data showed massive discrimi- 
nation against Asian Americans—and Harvard 
knew it. However, Harvard’s response (unlike its 
aggressive response to concerns other minority 


TABLE 1 
Percentage of Harvard’s 
Admitted Class by Race 


2014 2015 2016 2017 
Asian American 18% 18% 20% 20% 
African American 11% 12% 10% 11% 
Hispanic 10% 12% 11% 11% 
Native American 3% 2% 2% 2% 
White 48% 49% 52% 53% 


SOURCE: Students for Fair Admissions, Inc., v. President and 
Fellows of Harvard College et al., Plaintiff's Memorandum of 
Reasons in Support of Its Motion for Summary Judgment, p. 34, 
http://samv9lkhoyt2i553a2tlsO5i-wpengine.netdna-ssl.com/wp- 
content/uploads/2018/06/Doc-413-Memo-in-Support-of-MSJ. 
pdf (accessed September 14, 2018). 
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groups raised) was to kill the investigation and 
bury the findings. Instead of taking this seri- 
ously, officials traded emails...referring to a letter 
[from an alumnus] pushing for “informal quo- 
tas” on Asian Americans as “thoughtful” because, 
like Lowell, they assumed no one would see their 
“personal correspondence.” And that was merely 
the evidence SFFA was lucky enough to uncover 
because Harvard’s email archive captured it.** 


The fact that Harvard engages in unlawful racial 
balancing by imposing unacknowledged quotas in 
its admission is also clear. The percentage of admit- 
ted racial groups is consistently the same every year. 
SFFA produced the following table based on the 
numbers it obtained from Harvard University: 

SFFA contends that “no rational factfinder could 
accept that these numbers are the accidental byprod- 
uct of holistic review.”®° It also seems more than coin- 
cidental that the percentage of Asian American stu- 
dents edged up slightly only after this litigation was 
filed in 2014—and Harvard was subjected to wide- 
spread adverse publicity about its discriminatory 
admissions practices. 

SFFA apparently has uncovered a great deal of 
other evidence that shows that Harvard has a racial 
quota system. However, the federal judge over- 
seeing the case, Allison D. Burroughs, an Obama 
appointee, has, at least for the moment, sealed that 
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evidence from public view. SFFA’s summary of 
this evidence on pages 34 through 38 of its memo- 
randum supporting its motion for summary judg- 
ment looks like the kind of document intelligence 
agencies regularly produce in response to requests 
under the Freedom of Information Act—with large 
portions blacked out. 

As an example, page 34 starts with this sentence: 

“Proving racial balancing can sometimes be compli- 
cated. But not here. Harvard admits that it [redact- 
ed]. In other words, Harvard has a desired racial bal- 
ance and aims for that target.”®” 

Finally, the evidence also appears to show that 
Harvard is not using race in the only way the courts 
have approved—to achieve a “critical mass” that pro- 
vides educational benefits to a diverse student body. 
Based on the documentary evidence and depositions 
of Harvard employees, SFFA claims: 


= “Harvard concedes that it is not using race to 
achieve the “critical mass” used in the context 
of admissions.” 


= “The leaders of the Admissions Office and of Har- 
vard College do not even know what critical mass 
means and they have never used it as part of 
admissions decisions.” 


= “Harvard neither has its own definition of critical 
mass nor has it conducted any analysis of how it 
might obtain critical mass.”*® 


The resolution of this case has been hampered 
because, as the New York Times said in its coverage 
of the lawsuit, “Harvard had fought furiously” to pre- 
vent public disclosure of its “closely guarded admis- 
sions process.”*? The discovery process has been long 
and drawn out, but the trial is finally scheduled for 
October 15, 2018. 

The Civil Rights Division of the U.S. Department 
of Justice is also investigating Harvard University 
over its admissions practices.°° The Obama Admin- 
istration failed to act on a complaint filed with the 
Department of Education in 2015 by a coalition 
of 64 Asian American associations.®*! However, on 
April 6, 2018, the Justice Department notified the 
federal court of its interest in this litigation—and 
informed the judge that it “is currently conducting 
an independent Title VI investigation into whether 
Harvard’s admissions policy discriminates against 


Asian-American applicants.” The Justice Depart- 
ment also criticized Harvard for its refusal to turn 
over admission records because “applicants to Har- 
vard, their families, and the general public have a 
presumptively paramount right to access the sum- 
mary judgment record in this civil rights case.” 

On August 20, the Justice Department filed anoth- 
er brief with the court opposing the motion for sum- 
mary judgment filed by Harvard, arguing that the uni- 
versity has “failed to carry its demanding burden to 
show that its use of race does not inflict unlawful racial 
discrimination on Asian Americans.” Instead, the 

“record evidence demonstrates that Harvard’s race- 
based admissions process significantly disadvantages 
Asian-American applicants compared to applicants of 
other racial groups—including both white applicants 
and applicants from other racial minority groups.” 


Discrimination at Other Universities 
Shamefully, the discrimination against Asian 
American students does not appear to be limited 
to Harvard. It seems that many Ivy League schools 
“have had similar ratios of Asian-American, black, 
white[,] and Hispanic students for years, despite fluc- 
tuations in application rates and qualifications, rais- 
ing questions about how those numbers are arrived 
at and whether they represent unspoken quotas.’”** 
For example, the enrollment rates of Asian Ameri- 
cans at Brown, Columbia, Cornell, Dartmouth, Penn, 
Princeton, and Yale Universities were almost identi- 
cal at each school from 2007 to 2013:° 
These numbers strongly suggest that these univer- 
sities are not using an individualized admissions pro- 
cess either. Instead, it appears that they have a quota 
system and “engage in aggressive racial balancing—a 
numerical-results-by-any-means-necessary approach 
to achieving a particular racial composition—and seta 
much higher standard of achievement for Asians to be 
admitted than students of other races.”°° 
M.LT. Sadly, even the Massachusetts Institute 
of Technology (M.LT,) is apparently engaging in this 
type of unlawful discrimination. This is quite a con- 
trast to when the author of this Legal Memorandum 
matriculated there in the late 1970s and early 1980s— 
and the school prided itself on accepting students 
based on merit regardless of race, ethnicity, or other 
extraneous factors. 
According to another study by Dr. Althea Nagai 
of the enrollment data at M.I.T., the California Insti- 
tute of Technology (Caltech), and Harvard, Asian 
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TABLE 2 


Enrollment Rates of Asian Americans at Ivy League Schools 


2007 2008 2009 2010 2011 2012 2013 
Brown 15% 16% 15% 15% 14% 12% 14% 
Columbia 17% 17% 16% 16% 16% 16% 18% 
Cornell 16% 17% 17% 16% 16% 16% 16% 
Dartmouth 14% 14% 15% 15% 14% 14% 14% 
Harvard 15% 17% 17% 16% 17% 18% 18% 
Penn 17% 17% 18% 18% 18% 18% 18% 
Princeton 14% 15% 16% 17% 18% 19% 17% 
Yale 14% 14% 15% 15% 15% 16% 16% 


SOURCE: Cory R. Liu, “Affirmative Action’s Badge of Inferiority on Asian Americans,” p. 333, citing 


Students for Fair Admissions, Inc., v. President and Fellows of Harvard College et al, Complaint, Table A. 


Americans compose 43 percent of undergraduates 
at Caltech, which does not use racial preferences or 
quotas in its admission policies. M.I.T. apparently 
implemented such preferences and quotas in the 
1990s because Nagai’s study showed that the admis- 
sions rate of Asian Americans at M.I.T. has “stalled at 
around 26 [percent].”°” 

Caltech. The comparison between Caltech and 
M.LT. is especially relevant because both schools 
are considered two of the top science and technolo- 
gy institutions in the country, if not the world. They 
have always had a friendly rivalry over which is the 
better school. They also attract students with simi- 
lar engineering and science interests. And neither 
school has legacy admissions. 

Specifically, Nagai found that the percentage of 
Asian American students at Caltech rose from 12 
percent in 1980 to above 40 percent in 2016. Accord- 
ing to Nagai, this “rapid increase at Caltech parallels 
both the swift rise in the number of Asian Americans 
between 18 and 21 years old and the number of Asian 
undergraduates nationally.”® In 1980, there were 
almost 250,000 Asian Americans attending college 
throughout the country. By 2015, that number had 
reached more than a million.” 

In contrast, the percentage of Asian Americans 
at M.I.T. rose from 5 percent in 1980 to a peak of 29 
percent in 1995. But “then enrollment tapers off and 
gradually declines” to 26 percent in 2016, despite 
the “swift rise” of young Asian Americans attend- 
ing college nationally.” So it seems clear that M.LT., 
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like Harvard, has implemented an upper limit on the 
number of Asian Americans it will admit, no matter 
their qualifications and credentials. 

No surprise given that the former M.I.T. Dean of 
Admissions Marilee Jones exhibited the same type 
of racist stereotyping in admissions in which officials 
at Harvard have been engaging. Commenting on a 
Korean American applicant, Jones said he “looked 
like a thousand other Korean kids with the exact 
same profile of grades and activities and tempera- 
ment...yet another textureless math grind.””! Thus, 
to M.I.T.’s former chief admissions administrator, all 
Asians looked alike. 

Nagai’s study shows that at Harvard University, 
the enrollment of Asian Americans rose to 21 percent 
by 1993 and then dropped to 17 percent and “stayed 
at roughly the same level for more than 25 years.””? It 
has edged higher since the filing of this lawsuit.”” 

This outright racial discrimination is so set in 
place among Ivy League schools that a study by two 
Princeton University professors concluded that in 
order to get accepted, Asian American students have 
to score 140 points higher on the SAT than white stu- 
dents; 270 points higher than Hispanic students; and 
450 points higher than black students.” 

An Industry Standard? There seems to be a con- 
spiracy of silence about this quota system amongst 
these schools. The SFFA lawsuit has revealed that 
representatives from Harvard and 15 other schools, 
including Columbia, Cornell, Dartmouth, M.LT., 
Princeton, Stanford, the University of Pennsylvania, 
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and Yale, get together twice a year to compare their 
racial admission numbers. They “share with one 
another their non-public admission numbers by race 
from the current admissions cycle” by sitting around 
a large table and “reading aloud their school’s admis- 
sions numbers by race.”” The purpose of these meet- 
ings seems to be to coordinate the manipulation of 
admission decisions to ensure that all of the schools 
have approximately the same racial percentages of 
admissions and no university is statistically out of 
line with the others. 

But they are unapologetic about wanting to use 
race in their admission decisions. Sixteen universi- 
ties have filed friend-of-the-court briefs in SFFA’s 
litigation supporting Harvard, including “all seven 
other Ivy League institutions and Duke, Emory, 
George Washington, John Hopkins and Stanford 
universities.””° The universities make the offensive 
claim that “it would be an extraordinary infringe- 
ment on universities’ academic freedom to decree 
that institutions of higher education cannot consider 
race” in their admissions decisions’’—paralleling the 
claims made by universities in Alabama, Mississippi, 
and other parts of the Deep South during the segre- 
gationist era. 


Conclusion 

There seems little doubt that elite universities 
like Harvard are discriminating against Asian Amer- 
icans in the admissions process. ”* They are violating 
federal civil rights laws and the requirements the 
Supreme Court has outlined for the limited, permis- 
sible use of racial preferences in admission decisions, 
assuming there is no race-neutral alternative avail- 
able that will accomplish the objective of achieving a 
diverse student body. Unlike Hispanics and African 
Americans, whose race or ethnicity makes it easier 
for them to get admitted, the race of Asian Ameri- 
cans makes it harder for them to get admitted. 


These same universities do everything they can 
to hide what they are actually doing under the rubric 
of “diversity.” When “confronted with evidence of 
[their] discrimination, [they] attempt to justify their 
unequal treatment of Asians by drawing directly on 
bamboo-ceiling stereotypes of Asians,” demeaning 

“their accomplishments and stamp[ing] them with a 
badge of inferiority.”” 

Taking into account race to negatively affect the 
admissions prospect of a student, as well as engaging 
in racial balancing by setting quotas or limits on the 
number of students admitted based on race or eth- 
nicity, is both legally and morally wrong. Universities 
should be setting an example for their students of how 
society should treat individuals—without regard to 
race and ethnicity. As one person has noted regarding 
this controversy: “Part of that mission [of the Ameri- 
can university] must surely be to help our students— 
and our country—transcend the racial barriers that 
exist between us, rather than amplify them.”®° 

Instead, universities are teaching students who 
have applied themselves throughout elementary, 
middle, and high school to excel in academics, extra- 
curricular, and other activities, that at elite univer- 
sities like Harvard, the color of their skin is more 
important than dedication, hard work, and charac- 
ter. That is a basic betrayal of the fundamental tenets 
upon which this country was founded and that we 
have been struggling for over 200 years to achieve— 
that all the citizens of this great nation are equal 
under the law and entitled to pursue their dreams 
and ambitions without being discriminated against. 

—Hans A. von Spakovsky is Senior Legal Fellow 
in the Edwin Meese III Center for Legal and Judicial 
Studies, of the Institute for Constitutional Government, 
at The Heritage Foundation. 
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